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Abstract

The findings of a research study into the civil and family law needs of Indigenous
people in New South Wales (NSW) are presented and analysed. It is suggested
that the identification of the wide range of civil and family law needs of Indige-
nous people in NSW could serve to eliminate the inequality in access to justice
for the Indigenous communities in Australia.
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CIVIL AND FAMILY LAW NEEDS OF INDIGENOUS PEOPLE
IN NEW SOUTH WALES: THE PRIORITY AREAS 

CHRIS CUNNEEN* AND MELANIE SCHWARTZ**

I INTRODUCTION 

This article sets out the findings of research conducted into the civil and 
family law needs of Indigenous people in NSW. The research, commissioned by 
Legal Aid NSW, involved interviews and focus groups in eight Indigenous 
communities across the State. While there is a body of research seeking to 
identify the criminal law needs of Indigenous clients, this is the first statewide 
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over reported using legal services during the previous 12 months.1 By 2002 this 
had risen to 20 per cent.2 It has previously been estimated that some 31 per cent 
of Indigenous people in Australia require some kind of legal service, be it 
criminal, family or civil.3
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people may be unaware that they have a legal problem for which they should be 
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made by Indigenous people concerned ‘children’ (primarily residence and 
contact) and a further 47 per cent related to care and protection issues.It is also 
clear from this data that issues involving the intervention of the Department of 
Community Services (‘DOCS’) for removal of Aboriginal children into care 
remain a front-line family law issue for Indigenous people. Care and protection 
matters comprised 41 per cent of applications for family law aid by Indigenous 
people, compared with 27.9 per cent of applications by non-Indigenous clients. 

V LEGAL NEEDS ASSESSMENT: RESEARCH FINDINGS 

Throughout 2008, a series of consultations took place in Indigenous 
communities and with those who provide services to those communities in eight 
focus sites: Redfern/Waterloo, Penrith/Mt Druitt, Dubbo, Wagga Wagga, Moree, 
Bourke, Tabulam and Goodooga. The sites were chosen for geographical spread 
as well as to represent remote, rural, regional and urban Indigenous communities. 

In each site two focus groups were held: one for men and one for women. A 
target was set for ten participants per group and in total there were 153 
participants out of a possible 160 across all groups. Participants were asked to fill 
in a questionnaire that identified the legal incidents they had encountered 
recently in family and civil law. There was then broad discussion about these 
incidents and about the current level of access to and satisfaction with legal 
services.

In each focus site, interviews were also undertaken with stakeholders, namely 
legal practitioners, Indigenous people working as support staff within the legal 
system and other organisations providing associated services.  

What follows is a discussion of the findings of this research in relation to the 
major civil and family law needs of Indigenous people across NSW. 

A Housing and Tenancy 
Housing problems emerged as a major issue with focus groups and 

stakeholders alike. While there were numerous complaints from participants 
about the conduct of the Department of Housing (‘DOH’) or Indigenous housing 
bodies, in some places, like Goodooga, the issues were of an even more basic 
nature:

Our problem is that we don’t know who to pay rent to. There is an Indigenous 
housing organisation but at the moment it is just sitting there … we need to find 
some way of getting housing back under control … No-one is paying rent right 
now, as of a couple of months ago. So if something happens to those houses, we 
would have to fix that ourselves … Can you help us? Because we don’t know how 
to go about doing these things. (Goodooga Women’s Focus Group participant).

Focus group participants were asked three questions relating to various 
housing and tenancy issues. These covered disputes with landlords over matters 
such as rents, repairs, evictions and relocations; disputes involving supported 
accommodation such as a hostel, nursing home or a retirement village and 
covering issues such as fees, services, standards; and whether legal advice has 

http://law.bepress.com/unswwps/flrps11/art8
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When they decided to demolish the Gordon Estate, there were 250 homes’ worth. 
The facilitator at the meeting had the audacity to say that the Federal Government 
was demolishing it because there was no money for maintenance. I said, ‘What 
maintenance? They never ever drove a nail into my home … When I moved into 
the new estate I was there 45 days and they wanted to come and do a home visit 
with me and I said, “Piss off, for 23 years I lived over there, that’s why the 
Gordon Estate got into the mess it was in, because you are too lazy to get out of 
your office”’. (Dubbo women’s focus group participant).

Of the 63 Indigenous people who identified a dispute with a landlord, only 
one in four indicated that they had sought legal advice. Of those who did, the 
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Participants were asked how the dispute was resolved. Those who had not 
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group participants. Given the cut-off date to lodge claims under ATFRS was the 
31 December 2008, the lack of community knowledge about the scheme again 
demonstrated the inability of Indigenous people to exercise their legitimate legal 
rights. While the cut-off date for lodging a claim was extended to 31 May 2009, 
this is unlikely to have changed the situation in the absence of extensive 
provision of community information.  

E Discrimination 
Racial discrimination emerged as a major issue in the research. Many 

interviewees spoke of discrimination as a kind of ‘fact of life’ that Indigenous 
people had come to expect:  

The main problem is race discrimination. We are seen as a lower form of the 
community. They see us as people who are more likely to commit a crime, as not 
reliable. I see that a lot in the employment sector. And in the supermarkets. 
(Wagga men’s focus group participant).
The rednecks run this town … I’ve been discriminated in many places around here 
because of my colour. I just ignore them and think, ‘Well, that’s your problem not 
mine’. (Dubbo women’s focus group participants).
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Discrimination in the private rental market was of great concern in some 
focus group locations:  

Real estate agents are very bad … You go round and look at 50 or 100 houses, you 
won’t get one … You can spend five or six months looking for a place. (Dubbo 
women’s focus group participant).
There is discrimination in the private rental market. As soon as they look at you, if 
you are a blackfella, they won’t accept [the standard] three references. (Wagga 
men’s focus group participant).

Discrimination in employment was raised as an issue: 
Go round Dubbo and count how many Indigenous people are employed. None! 
You can count them on your fingers. (Dubbo women’s focus group participant). 
When seeking employment, if you have a dark skinned person and a light skinned 
person, the dark skinned person can have all the credentials, the best credentials, 
but chances are they are not going to get employed … Or when it is an Indigenous 
position that is being advertised, they ask that you have a good driving record – 
well, I’ve been asked you know, you must have a drivers’ licence, but never a 
clean driving record. How can you verbalise that that is discrimination? 
(Indigenous legal support workers, Dubbo). 
A Goodooga woman spoke of the frustration she experienced in the face of 
perceived discrimination when seeking employment as a teacher:  
I’ve got my certificates, I’ve got my experience. I’ve been around children all my 
life; I’ve taught children with autism, children with severe cerebral palsy – why 
can’t I even get an interview to find out what experiences I’ve had? I’m the only 
person in town with a qualification and I can’t get a job! I feel like I’m being 
discriminated against but I can’t put my finger on how. To me, it is personally a 
great insult. (Goodooga women’s focus group participant). 

Thus despite the high occurrence of discrimination, in many cases it is 
viewed more as a ‘fact of life’ than as an unlawful act that attracts a right of legal 
redress. In this respect, because people may not identify incidents of 
discrimination as actionable, it may represent an unrecognised legal need within 
communities. 

I reckon discrimination is just an everyday event for every one of us women 
sitting here … and when you go and speak to someone about it they think you’re 
just crying ‘blackfella’. They tell you, ‘Don’t worry about it, it will be alright’. 
Well it’s not alright … You’ve still got to walk around every day with that in your 
head … Some people are not as strong as others and they take it to heart, and then 
they do things to themselves … or others, and then they end up in jail. (Redfern 
women’s focus group participants).
There’s no real avenue to seek legal advice on small things. So if you’re in a shop 
and someone serves you last, it’s not something you can really go, ‘Hey, I’m 
going to sue you’ – there is no legal avenue, there’s nothing you can do because 
it’s so minute, but it is constantly there. (Mt Druitt women’s focus group 
participant).

Of the 41 individuals who indicated a problem with discrimination, less than 
one in five sought legal advice. ‘It seems like discrimination all over again. They 
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F Social Security and Centrelink 
Nearly 36 per cent of the focus group participants were receiving an 

Indigenous specific allowance, such as such as ABSTUDY, CDEP or the 
Indigenous Cadetship program. The proportion was higher among males (42.7 
per cent) than females (28.4 per cent). In addition, three quarters of participants 
stated they were receiving some other type of benefit.23 The proportion was 
higher among females (85.1 per cent) compared to males (66.7 per cent). 

Approximately one in three men (32.9 per cent) and one in four women (26.3 
per cent) identified having a dispute with Centrelink over the last couple of years. 
The survey results and focus group discussions indicate that few people seek 
legal advice in relation to these disputes: 

[The] general approach seems to be to ignore it and hope it goes away or try to 
deal with it yourself with the relevant agency. There are very varying relationships 
with Centrelink from town to town – sometimes when there is an effective 
Indigenous staff worker this makes a big difference to people’s ability to resolve 
issues. (Indigenous legal support workers, Dubbo).

Where advice is sought it is often from Centrelink itself: 
People get pressured into saying that they are still living with someone to maintain 
that person’s payment (eg rental assistance), and then get into trouble with 
Centrelink. People go to Welfare Rights in Sydney or the CLC [Community Legal 
Centre] to get help. But often people go to Centrelink and are told that they have 
to pay a certain amount of dollars per week and they accept that. (Indigenous legal 
support workers, Dubbo).

In some areas isolation and lack of transport is a cause of problems with 
Centrelink:

The problem with social security is getting into town. If you miss an interview 
they cut you off. We still have to go in for interviews even though we are on 
CDEP. People here don’t have transport to get into town. (Tabulam men’s focus 
group participant).

G Credit and Debt 
Issues of financial literacy and consumer debt were identified as high 

priorities of legal need for Indigenous persons across New South Wales, with 
more than one in three Indigenous people identifying recent debt-related 
problems. Service providers posited that  

People are targeting Aboriginal communities because they know there are 
problems of financial literacy. (Legal practitioner, Lismore).

Focus group participants were asked whether over the last couple of years 
they had faced any problems paying a bill or loan or other debt where the lender 
had threatened or taken legal action. over one third of the participants identified 
debt related problems., and the percentage was similar for both males and 
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personal debts; 
utilities;
mobile phone contracts; 
high pressure sales for items like computers; 
used cars and associated finance; 
funeral funds; 
bankruptcy; 
credit problems that have become insurmountable because of a failure to 
deal with them due to letters not being opened, changes of address and 
literacy issues; and 
cars registered in the name of a person other than the driver who has then 
incurred fines. 

There was also a cultural dynamic associated with the accumulation of some 
debt:

The sharing of family properties and identities, and support for one another, and 
‘what’s yours is mine’ and things of that nature, which means that people have 
fines arising for a vehicle they have never driven. They have never had a licence, 
but the vehicle is registered in their name, and so they’ll have this raft of fines that 
they could not possibly have incurred, but they have never responded, never sent 
in the documents saying I wasn’t the driver. (Legal practitioner, Redfern).
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If I get a parking fine, I pay it – that’s the cost of parking in the city … It hurts, I 
don’t want to do it, but hey, it’s not going to cause me to not eat this week. On the 
other hand, if this group of clients get a fine, it would mean not eating, it would 
mean not being able to get medication, so the degree of penalty is so much 
harsher. (Legal practitioner, Redfern).

Only five focus group participants (three men and two women) indicated that 
they sought legal advice for their problem. Three indicated that the advice was 
sought from Legal Aid NSW, the Indigenous Legal Service and a private 
solicitor.

A lot of people just let it go – they don’t get legal advice. They get these loans and 
there’s no way they pay it back. (Dubbo men’s focus group, participant).

Unaddressed debt issues have far reaching impact, influencing, among other 
things, credit reference ratings and the ability to maintain a driver’s license. 
Many Indigenous support workers offer informal assistance drafting letters to the 
State Debt Recovery Office to arrange payment plans.   

H Consumer Issues 
Some 19.9 per cent of focus group participants experienced a dispute 

involving accessing superannuation or a dispute with a bank or financial 
institution (for example, over account balances, bank fees or other matters). The 
percentage was slightly higher for women than men. Participants were also asked 
whether over the last couple of years they had problems with any ‘scams’ 
involving activities such as funeral funds or door-to-door sales. 13 per cent 
reported a problem of this nature. Indigenous men were more likely than women 
to indicate a problem with ‘scams’ and many identified ongoing problems with 
Indigenous funeral funds. 

Yeah, I had a problem with the funeral fund. They sent me the letters and I had 
about AU$15 000 in the fund. I missed a couple of payments and then they cut me 
off. I asked for the AU$15 000 – where’s that gone? They won’t tell me where 
that went. We got no rights about it. We know people that have passed away that 
have been paying in for years and years and they reckon they got no records of 
this. They couldn’t give the family the money to cover the people who had passed 
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I Victims Compensation 
Focus group participants were asked whether over the last couple of years 

they had been the victim of a violent crime, and 28.9 per cent of the participants 
reported being victimised. The proportion of women victimised was slightly 
higher than men (30.7 per cent compared to 27.0 per cent). However, knowledge 
about victims’ compensation was not as widespread as might be expected with 
the majority (55.8 per cent) of those who reported being the victim of a violent 
crime not knowing about the victims compensation scheme. Women were more 
likely to be aware of the program than men (47.8 per cent compared to 35 per 
cent). As focus group participants noted:  

A lot of people don’t know how to go about it … They think they just leave it for 
the police, in the courts. But police don’t give them that kind of information. 
(Goodooga women’s focus group participant).
None of us knows how to go about the compensation. Most people aren’t aware of 
victims’ comp. (Tabulam men’s focus group participant).

Stakeholder interviews confirmed a lack of awareness of victims 
compensation: 

The majority of people probably wouldn’t know about the scheme. Only if you 
have been through the court system, otherwise you wouldn’t know. (Indigenous 
legal support workers, Dubbo). 

Focus group participants who had been the victim of a violent crime were 
also asked whether they pursued victims’ compensation. Only one in four victims 
pursued compensation. Although the numbers are small, Indigenous women were 
more likely to pursue compensation than Indigenous men (33.3 per cent 
compared to 20 per cent).  

J Wills and Estates 
Very few Indigenous people have wills. It is an issue which is perhaps not 

prioritised for individuals but which can result in considerable family and 
community tension. There was a perception among focus group participants that 
wills are only useful where there is a significant amount of money or property to 
be distributed. The usefulness of a will for clarifying other posthumous wishes 
such as burial place or guardianship of children was generally not understood: 

I got nothing to leave anyway. I’m right. (Dubbo women’s focus group 
participant).
First in, first served! (Dubbo women’s focus group participant).
Indigenous people like us we really haven’t got a lot. When someone in the family 
dies people more or less share. No need for a will I don’t think. (Goodooga 
women’s focus group participant).

However, this was not a uniform view: 
I’ve got no money to give them but there are certain things that I’d like some of 
my kids to have … then there’s no arguments. (Redfern women’s focus group 
participant).
That was a big dispute with Uncle, went on for two or three weeks. He didn’t have 
a will. He said he wanted to be buried here in Moree. His mum was buried here. 
He wanted to be buried with his mum. The community said he should be buried 
out there. It split a lot of the family here. (Moree men’s focus group participant).

http://law.bepress.com/unswwps/flrps11/art8
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Focus group participants were asked whether they had completed a will. 94 
per cent had not. Women, irrespective of age, were more likely to have 
completed a will than men.  

Almost half (47.9 per cent) of the men and more than two thirds of the 
women who had not completed wills indicated that they would like legal 
assistance to do so. Stakeholder interviews confirmed that there was a clearly 
identified legal need in this area: 

People would fill out wills if they could do it for free. If they knew how to do it. 
That would be a good course to run in the community. If you could help people 
fill it out, you’d probably get half the community to come and do it. With DOCS 
the way they are you are better off having it in your will where your kids should 
go. (Wagga men’s focus group participant).
You would get some interest in filling out a will if someone came out and helped. 
No-one really understands all about the wills, or the legal way about it. (Tabulam 
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Since I returned to Walgett, all I’m hearing is that DOCS are taking kids. 
(Indigenous legal support worker, Walgett). 
DOCS remove the children far from the family, and family find [it] too hard to get 
to the child by public transport – in remote places there is no direct route. 
(

Hosted by The Berkeley Electronic Press
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VI  CONCLUSION: TRANSLATING LEGAL NEEDS RESEARCH 
INTO IMPROVED ACCESS TO CIVIL AND FAMILY LAW 

REMEDIES 

One of the most pressing issues to emerge from the research is the general 
lack of community knowledge about civil and family law:  

There needs to be a lot more awareness in the Indigenous community about family 
and civil law issues. I’m having difficulties myself learning here, trying to fit it in 
between doing my role; if anyone asks me about family law, I really don’t know. 
Because you don’t have the proper training, and most people wouldn’t have a clue 
what happens in those family law matters or the civil – or where they can go. 
(Indigenous legal support worker, Dubbo).
See, these are new things to me – education and consumer issues and Stolen 
Wages, and people could have those issues but not know that we can deal with 
them. (Indigenous legal support worker, Bourke).  

Indigenous people currently working in legal support or referral agencies do 
not necessarily know themselves what civil law covers or what redress may be 
available. Legal education is thus required at two levels: community legal 
education and basic legal advocacy education for Indigenous service providers.  

There needs to be more promotion of what civil law is, and what it can do for the 
community. ‘Civil’ – you might as well be talking in Chinese! I think a lot of the 
time people find themselves in situations that, if they had known what to do about 
it in the first instance, they wouldn’t have found themselves in X, Y, Z situation. 
(Legal Aid Commission Indigenous staff member).

One of the ramifications of lack of community knowledge and of lack of 
availability of services is that unaddressed civil or family needs can become 
criminal in nature: 

[It’s] sheer desperation, as far as family and civil law matters go. They have 
nowhere to go for any legal advice … [Family law matters] end up becoming 
criminal matters because they don’t know how to deal with those family law 
matters, the only way they know how to deal with it is to go out and have a big 
punch up … They don’t realise what their rights are in civil law; they don’t even 
know what that is. (Legal support worker Wagga). 
If the family and civil problems aren’t addressed they turn into a criminal 
problem. They always do. Especially when it comes to the family stuff, about the 
kids, then it turns into someone is going to flog someone else. (Legal Aid 
Commission Indigenous staff member).

Another consequence of lack of community knowledge is that some issues 
are unrecognised as legal needs, although the need may be present. Three 
examples of this are matters concerning Stolen Wages, victims’ compensation 
and wills: although there was no articulated urgency in relation to these areas, 
this was due to a lack of knowledge among participants of the advantages of 
entitlements that may accrue to them. Wills, for example, were not considered a 
priority where there was no substantial property to bequeath; but the benefits of 
wills for stipulating the care of dependants or burial wishes were not known. 
Similarly, low levels of knowledge about victims compensation or the ATFRS 
may result in a low level of articulated need, although the potential level of need 
may be much higher.  

http://law.bepress.com/unswwps/flrps11/art8
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The identification of the nature and extent of civil/family law needs of 
Aboriginal people provides knowledge that, if harnessed strategically, could 
substantially improve the access that Indigenous people have to remedies in these 
spheres.


